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===--==================--===
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vs.
CITY OF BOISE, a municipal corporation,
DEFENDANT-RESPONDENT.
===========================
Appealedfrom the District Court of the Fourth Judicial
District of the State of Idaho, in andfor ADA County

Hon DARLA WILLIAMSON, District Judge
====--==========================

JACOB D. DEATON
Attorney for Appellant

SCOTT B. MUIR
Attorney for Respondent
=========--=================

IN THE SUPREME COURT OF THE STATE OF IDAHO

RANDY HOFFER, an individual,
Supreme Court Case No. 36731
Plaintiff-Appellant,
vs.
CITY OF BOISE, a municipal corporation,
Defendant-Respondent.
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Case: CV-OC-2008-16265 Current Judge: Darla Williamson
Randy Hoffer vs. City Of Boise

Randy Hoffer vs. City Of Boise
Judge

Date

Code

User

8/28/2008

NCOC

CCAMESLC

New Case Filed - Other Claims

Darla Williamson

COMP

CCAMESLC

Complaint Filed

Darla Williamson

SMFI

CCAMESLC

Summons Filed

Darla Williamson

AFOS

CCLYKEAL

Affidavit Of Service

ANSW

CCMAXWSL

Answer Filed (Muir for City of Boise)

Darla Williamson

NOTS

CCMAXWSL

Notice Of Service

Darla Williamson

HRSC

DCKORSJP

Hearing Scheduled (Scheduling Conference
10/29/2008 02:30 PM)

Darla Williamson

DCKORSJP

Order for Scheduling Conference and Order Re:
Motion Practice

Darla Williamson

STIP

MCBIEHKJ

Stipulation for Scheduling and Planning

Darla Williamson

HRVC

DCKORSJP

Hearing result for Scheduling Conference held on Darla Williamson
10/29/200802:30 PM: Hearing Vacated

HRSC

DCKORSJP

Hearing Scheduled (Jury Trial 06/15/2009 09:00 Darla Williamson
AM)

DCKORSJP

Notice of Trial Setting and Order Governing
Further Proceedings

Darla Williamson

9/22/2008

9/29/2008

10/29/2008

11/412008

9/08/08

Darla Williamson

11/24/2008

NOTS

CCMCLILI

Notice Of Service

Darla Williamson

12/30/2008

AFOS

CCAMESLC

Affidavit Of Service 12/22/08

Darla Williamson

211912009

NOTS

CCBURGBL

Notice Of Service

Darla Williamson

2/27/2009

NOTS

MCBIEHKJ

Notice Of Service

Darla Williamson

3/12/2009

MOTD

CCCHILER

Motion To Dismiss

Darla Williamson

MEMO

CCCHILER

Memorandum in Support of Defendant's Motion to Darla Williamson
Dismiss

NOHG

CCGDULKA

Notice Of Hearing on Motion to Dismiss (04/01/09 Darla Williamson
@2:45 pm)

HRSC

CCGDULKA

Hearing Scheduled (Motion 04/01/200902:45
PM) Re: Motion to Dismiss

Darla Williamson

3/24/2009

MISC

CCNELSRF

Plaintifs Response to Defendants Motion to
Dismiss

Darla Williamson

3/30/2009

RPLY

CCNELSRF

Defendants Reply Brief Supporting Dismissal

Darla Williamson

4/112009

DCHH

DCKORSJP

Hearing result for Motion held on 04/01/2009
02:45 PM: District Court Hearing Held
Court Reporter: No Court Reporter
Number of Transcript Pages for this hearing
estimated: Re: Less than 100 Pages Motion to
Dismiss

Darla Williamson

4/7/2009

ORDR

DCKORSJP

Order Granting Motion to Dismiss in Part &
Denying in Part

Darla Williamson

4/9/2009

NOTS

MCBIEHKJ

Notice Of Service

Darla Williamson

NOTS

CCGDULKA

Notice Of Service of Defendant's Responses to
Plaintiffs Discovery

Darla

MOTN

CCTOWNRD

Motion for Reconsideration

Darla Williamson

3/13/2009

4/14/2009

Woi(fdo()3
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Date

Code

User

4/14/2009

AFFD

CCTOWNRD

Affidavit of Counsel, Scott Muir

Darla Williamson

AFFD

CCTOWNRD

Affidavit of James Schmer

Darla Williamson

AFFD

CCTOWNRD

Affidavit of Robert Archibald

Darla Williamson

MEMO

CCTOWNRD

Memorandum in Support

Darla Williamson

MISC

CCTOWNRD

Statement of Material Facts

Darla Williamson

NOTH

CCWRIGRM

Notice Of Hearing on Motion for Reconsideration
(05/13/09 @ 2:45pm)

Darla Williamson

HRSC

DCKORSJP

Hearing Scheduled (Motion 05/13/2009 02:45
PM)

Darla Williamson

4/1612009

MISC

CCCHILER

Defendant's Disclosure of Witnesses

Darla Williamson

5/6/2009

RESP

MCBIEHKJ

Response To Motion to Reconsider

Darla Williamson

5/13/2009

DCHH

DCKORSJP

Hearing result for Motion held on 05/13/2009
02:45 PM: District Court Hearing Held
Court Reporter: No Court Reporter
Number of Transcript Pages for this hearing
estimated: Less than 100 Pages

Darla Williamson

HRSC

DCKORSJP

Hearing Scheduled (Motion for Summary
Judgment 06/03/2009 03:30 PM)

Darla Williamson

AFFD

CCGDULKA

Affidavit of Randy Hoffer

Darla Williamson

MEMO

CCGDULKA

Supplemental Memorandum in Opposition to the
Motion for Summary Judgment

Darla Williamson

AFFD

CCCHILER

Second Affidavit of Counsel, Scott B Muir

Darla Williamson

BREF

CCCHILER

Reply Brief

Darla Williamson

6/3/2009

DCHH

DCKORSJP

Hearing result for Motion for Summary Judgment Darla Williamson
held on 06/03/2009 03:30 PM: District Court
Hearing Held
Court Reporter: No Court Reporter
Number of Transcript Pages for this hearing
estimated: Less than 100 Pages

6/8/2009

HRVC

DCTHERTL

Hearing result for Jury Trial held on 06/15/2009
09:00AM: Hearing Vacated

DEOP

DCTHERTL

Memorandum Decision and Order on Defendant's Darla Williamson
Motion for Summary Judgment

CDIS

DCTHERTL

Civil Disposition entered for: City Of Boise,
Defendant; Hoffer, Randy, Plaintiff. Filing date:
6/8/2009

Darla Williamson

STAT

DCTHERTL

STATUS CHANGED: Closed

Darla Williamson

JDMT

DCTHERTL

Judgment

Darla Williamson

CDIS

DCTHERTL

Civil Disposition entered for: City Of Boise,
Defendant; Hoffer, Randy, Plaintiff. Filing date:
6/12/2009

Darla Williamson

PETN

CCBOYIDR

Petition for Allowance of Attorney Fees and Costs Darla Williamson

BREF

CCBOYIDR

Brief in Support of Petition for Allowance of
Attorney Fees and Costs

4/15/2009

5/2212009

5/29/2009

6/12/2009

6/23/2009

Judge

Darla Williamson

Darla
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Date

Code

User

6/23/2009

MEMO

CCBOYIDR

Memorandum of Costs and Attorney Fees

Darla Williamson

7/6/2009

OBJC

CCMCLILI

Objection to Petition for Allowance of Attorney's
Fees & Costs

Darla Williamson

NOTC

CCTOWNRD

Notice of Firm Name Change

Darla Williamson

NOHG

CCHOLMEE

Notice Of Hearing Re; Petiton for Allowancfe of
Attorney Fees and Costs 8.5.09@2:45PM

Darla Williamson

HRSC

CCHOLMEE

Hearing Scheduled (Petition 08/05/2009 02:45
Darla Williamson
PM) Petition for Allowance of Attorneys Fees and
Costs

STAT

CCHOLMEE

\STATUS CHANGED: Closed pending clerk
action

Darla Williamson

7/17/2009

SSOC

CCGARDAL

Stipulation For Substitution Of Counsel (Deaton
for Randall)

Darla Williamson

7/23/2009

APSC

CCTHIEBJ

Appealed To The Supreme Court

Darla Williamson

8/3/2009

RQST

CCPRICDL

Request for Additional Record

Darla Williamson

8/5/2009

DCHH

DCKORSJP

Hearing result for Petition held on 08/05/2009
02:45 PM: District Court Hearing Held
Court Reporter: Penny Tardiff
Number of Transcript Pages for this hearing
estimated: Less than 100 Pages Petition for
Allowance of Attorneys Fees and Costs

Darla Williamson

8/1112009

DEOP

DCKORSJP

Memorandum Decision & Order Granting Defs
Motion for Costs & Denying Defs Motion for
Attorney Fees

Darla Williamson

STAT

DCKORSJP

STATUS CHANGED: closed

Darla Williamson

7/9/2009

Judge
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DENNIS M. CHARNEY, ISB #4610
JACOB D. DEATON, ISB #7470
CHARNEY AND ASSOCIATES, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616
Telephone: (208) 938-9500
Facsimile: (208) 938-9504
Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDALL HOFFER, an individual

)

)) Case No. _Cv_ _OC
0816265
_ __

Plaintiff,
v.
CITY OF BOISE, a municipal corporation
Defendant.

--

)
)
) COMPLAINT AND DEMAND FOR
) JURYTRIAL
)
)
)

Plaintiff, Randall Hoffer, by and through their attorney of record, Dennis M. Charney, of
the firm Charney & Deaton PLLC, as and for a cause of action against the Defendant, City of
Boise, state and allege as follows:
STATUS OF PARTIES
Status of Plaintiffs
1.

Plaintiff, Randall Hoffer, is an individual and currently resides in Ada County,

Idaho.
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Status of Defendants
2.

Defendant, City of Boise is a municipal corporation duly incorporated under the

laws of the State ofIdaho.
JURISDICTION AND VENUE

3.

Jurisdiction. Jurisdiction lies in the District Court of the Fourth Judicial District

of the State of Idaho as the dispute between Plaintiffs and Defendants arose in Idaho and the
amount in controversy exceeds $10,000.00.
4.

Venue. Venue lies in Ada County, Idaho, as the acts giving rise to this Complaint

occurred in Ada County, Idaho.
GENERAL FACTUAL ALLEGATIONS

5.

Plaintiff, Randall "Randy" Hoffer, owns a small 21 space trailer park located at

5631 W. Overland Road Boise, Idaho.
6.

On September 15 th and 18 th 2006, the City of Boise, through its enforcement

officers, issued two "Correction Notices" and a "Notice of Violation" to Mr. Hotler. Through
those notices the City sought to require Mr. Hotler to makes improvements to the trailer park,
some of which cost thousands of collars to complete.
7.

In an attempt to resolve the matter, Mr. Hoffer contacted the City to clarify the

City'S demands and to begin work to comply with the City's requests.
8.

Within a week after the request, the City began posting additional notices of the

doors of the individual trailers within the trailer park threatening to disconnect electrical service
by Friday October 27, 2006. This action caused no small concern among the residents of the
trailer park.

COMPLAINT AND DEMAND FOR JURY TRIAL - 2
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9.

Mr. Hoffer quickly appealed the City's determinations and alleged additional

violations by the City of Boise of the Federal Fair Housing Act hoping to dissuade the City from
further action until he could resolve the problem.
10.

In response, and during the pendency of the appeal, the City attempted to

personally serve criminal citations, directed at Mr. Hoffer, on Mr. Hoffer's attorney, Gary Neal.
No attempt was made to locate Mr. Hoffer to effect personal service on him. Further, the
criminal citations substantially expanded the list of corrections and improvements the City
wished Mr. Hoffer to make. These actions were done for the purpose of coercing Mr. Hoffer
into compliance, instead of permitting the previously filed appeal to be finalized.
11.

Despite the pending appeal, the City again contacted the park residents, again

threatening to terminate electrical services to the individual trailers.
12.

Further, the City of Boise, through its employees and agents, began making false

statements to the Idaho Statesman regarding the issuance of an arrest warrant for Mr. Hoffer and
claiming that Mr. Hoffer was avoiding service. The City's employees made further statements
regarding the alleged violations which were false and damaged Mr. Hoffer's reputation.
13.

Then on November 3, 2006, despite the pendency of the appeal, the City

terminated electrical service to the park, despite having received notice that the repairs were
underway. This termination of electrical service exposed Mr. Hoffer to a legal demand from the
park residents and prevented him from enforcing his contractual rights against the tenants.
14.

On November 7, 2006, the City posted "Unsafe to Occupy" notices on the

individual trailers in the park.
15.

Finally, on November 17,2006, a public hearing was held on Mr. Hoffer's appeal

and ultimately denied.

COMPLAINT AND DEMAND FOR JURY TRIAL - 3

00008

16.

The City's course of conduct continues.

It has subsequently issued three

additional criminal citations and additional Correction Notices for other properties owned by Mr.
Hoffer.
COUNT ONE
Tortious Interference with Contract

17.

Plaintiffrealleges the preceding paragraphs as if fully set forth herein.

18.

At all times relevant to this Complaint, Mr. Hoffer had valid and enforceable

lease contract with the tenants of the trailer park.
19.

The City of Boise knew of the existence of the contracts with the tenants.

20.

The City intentionally interfered with those contracts by: (l) posting notices

threatening to shut off electrical service on the homes of the individual tenants, (2) during the
pendency of the appeal, again posting notices on the homes located in the park threatening the
tenants with termination of electrical service, (3) terminating electrical service despite a pending
appeal, and (4) posting "Unsafe to Occupy" notice of the homes of the tenants, during the
pendency of the appeal.
21.

The City and its agents and employees acted with malice and/or criminal intent.

22.

As a result of these actions, Mr. Hoffer was unable to collect rent from the tenants

for several months. Further, the City'S actions caused numerous tenants to move from the park.
Mr. Hoffer's damages, resulting from these losses, exceed $10,000.00, the exact amount to be
proven at trial.
COUNT TWO
Tortious Interference with Contract

23.

Plaintiff realleges the preceding paragraphs as if fully set forth herein.

COMPLAINT AND DEMAND FOR JURY TRIAL - 4

00009

24.

At times relevant to this Complaint, Mr. Hoffer had valid and enforceable

contracts for the sale of the Overland Park trailer park as well as two others.
25.

The City of Boise knew of the existence of these contracts with prospective

26.

The City intentionally interfered with those contracts by making false and

buyers.

misleading statements regarding the trailer parks and Mr. Hoffer to the press.
27.

The City and its agents and employees acted with malice and/or criminal intent.

28.

As a result of these actions, Mr. Hoffer was forced to substantially reduce the

price of the parks below the original contract price in order to complete the sale. Mr. Hoffer's
damages resulting from reduced purchase prices exceed $10,000.00, the exact amount to be
proven at trial.

COUNT THREE
Negligence

29.

Plaintiff realleges the preceding paragraphs as if fully set forth herein.

30.

At all relevant times, the City of Boise owed Plaintiff a duty of reasonable care in

its actions.
31.

Defendant breached its duty to the Plaintiff by: (1) ignoring the pending appeal

and continuing enforcement actions during the appeal's pendency, (2) making false and
misleading statements to the press regarding Mr. Hoffer and the trailer park, (3) shutting off
electrical service to the park, (4) posting notices on the tenants homes threatening to tenninate
electrical service and (5) initiating criminal proceedings against Mr. Hoffer during the pendency
of the appeal.
32.

The City and its agents and employees acted with malice and/or criminal intent.

COMPLAINT AND DEMAND FOR JURY TRIAL - 5
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33.

The City's negligence caused Mr. Hoffer to suffer damages

III

excess of

10,000.00, the exact amount to be proven at trial.
COUNT FOUR
Intentional Infliction of Emotional Distress

34.

Plaintiff realleges the preceding paragraphs as if fully set forth herein.

35.

The City of Boise, through its agents and employees, intended to inflict emotional

distress and damage to Mr. Hoffer in an effort to coerce him to either comply with their demands
or to remove the trailer park.
36.

The City's conduct outlined above was extreme and outrageous.

37.

The City and its agents and employees acted with malice and/or criminal intent.

38.

Further, the City'S actions were successful and caused Mr. Hoffer severe

emotional distress.
39.

The City's actions caused Mr. Hoffer to suffer damages in excess of 10,000.00,

the exact amount to be proven at trial.
COUNT FIVE
Defamation

40.

Plaintiff realleges the preceding paragraphs as if fully set forth herein.

41.

The City of Boise, through its agents and employees, intentionally published false

statements of fact to the public through public statements and newspaper reports, including
statements that Mr. Hoofer had an outstanding warrant.
42.

These statements concerned Mr. Hoffer and harmed his reputation.

43.

The City and its agents and employees acted with malice and/or criminal intent.
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44.

The City's actions caused Mr. Hoffer to suffer damages in excess of 10,000.00,

the exact amount to be proven at trial.

DEMAND FOR JURY TRIAL

Plaintiffs hereby demand a trial by jury as to all issues raised in this Complaint.
PRAYER FOR RELIEF

WHEREFORE, Plaintiffs pray for relief as follows:
AS TO COUNT ONE

1.

That jUdgment be entered against Defendants in the amount of not less than

$10,000.00, the exact amount to be proven at trial.
2.

For reasonable attorney's fees and costs pursuant to Idaho Code Sections 12-120

and 12-121.
3.

For such other and further relief as the Court deems just.
AS TO COUNT TWO

1.

That judgment be entered against Defendants in the amount of not less than

$10,000.00, the exact amount to be proven at trial.
2.

For reasonable attorney's fees and costs pursuant to Idaho Code Sections 12-120

and 12-121.
3.

For such other and further relief as the Court deems just.
AS TO COUNT THREE

1.

That judgment be entered against Defendants in the amount of not less than

$10,000.00, the exact amount to be proven at trial.
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2.

For reasonable attorney's fees and costs pursuant to Idaho Code Sections 12-120

and 12-121.
3.

For such other and further relief as the Court deems just.
AS TO COUNT FOUR

1.

That judgment be entered against Defendants in the amount of not less than

$10,000.00, the exact amount to be proven at trial.
2.

For reasonable attorney's fees and costs pursuant to Idaho Code Sections 12-120

and 12-121.
3.

For such other and further relief as the Court deems just.
AS TO COUNT FIVE

1.

That judgment be entered against Defendants in the amount of not less than

$10,000.00, the exact amount to be proven at trial.
2.

For reasonable attorney's fees and costs pursuant to Idaho Code Sections 12-120

and 12-121.
3.

For such other and further relief as the Court deems just.
DATED this 2Sth day of August, 200S.

JACOB~xLi::b

Attorney for Plaintiff
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SEP 2 2 2008
J. DAVID NAVARRO, Clerk

CARY B. COLAIANNI
BOISE CITY ATTORNEY

By J. RANDAll
DEPUTY

SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701~0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar Number: 4229
Attorney for Defendant City of Boise

ORIGINAL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RAt:JDALL HOFFER, an individual

Case No. CV OC 0816265

Plaintiff,
ANSWER
v.

CITY OF BOISE CITY,
a municipal corporation,
Defendant.
COMES NOW, Defendant, by and through its attorney of record, Scott B. Muir, and in
answer to Plaintiffs Complaint, admits, denies, and alleges as follows:
FIRST DEFENSE
Plaintiffs Complaint, and each and every count thereof, fails to state a claim against said
Defendant upon which relief can be granted and should be dismissed, pursuant to Rule 12(b)(6)
of the Idaho Rules of Civil Procedure.
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SECOND DEFENSE
Said Defendant denies each and every allegation of Plaintiffs Complaint not herein
specifically and expressly admitted.
I.

Answering paragraphs 2, 3, 4, 14, and 15 of Plaintiffs Complaint, Defendant admits the
same.
II.

Answering paragraphs 12, 19-21, 25-28, 31-33, 35-39, and 41-44 of Plaintiff's
Complaint, Defendant denies the same.
III.

Answering paragraph 1,5,7,16,18,22,24, and 30 of Plaintiff's Complaint, Defendant is
without information sufficient to form a belief as to the truth of the allegations contained therein
and therefore denies the same.
IV.
Answering paragraph 17,23,29, 34, and 40 of Plaintiff's Complaint, which re-allege and
incorporate prior allegations, Defendant reasserts its previous answers.
V.

Answering paragraph 6 of Plaintiff's Complaint, Defendant admits Plaintiff was issued
two "Correction Notices" and a "Notice of Violation" in September, 2006 but denies the
remainder of paragraph 6.

ANSWER-2
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VI.
Answering paragraph 8 of Plaintiffs Complaint, Defendant admits that on October 25,
2006, Defendant posted the property notifying the residents and the owner that the electrical
utilities would be terminated within 48 hours. Defendant denies the remainder of paragraph 8.

VII.
Answering paragraph 9 of Plaintiffs Complaint, Defendant admits that Plaintiff filed an
appeal of enforcement activities undertaken by Defendant at the Overland Mobile Home Park
and Plaintiff filed a Complaint with HUD alleging violations of the Federal Fair Housing Act.
Defendant denies the remainder of paragraph 9.

VIII.
Answering paragraph 10 of Plaintiff s Complaint, Defendant admits that Plaintiff was
served with criminal citations regarding code violations at the Overland Mobile Home Park.
Defendant denies the remainder of paragraph 10.

IX.
Answering paragraph 11 of Plaintiff s Complaint, Defendant admits that residents of the
Overland Mobile Home Park were notified that the electrical utilities would be terminated.
Defendant denies the remainder of paragraph 11.

X.
Answering paragraph 13 of Plaintiffs Complaint, Defendant admits that on November 3,
2006, electrical service was terminated at the Overland Mobile Home Park. Defendant denies
the remainder of paragraph 13.

ANSWER- 3
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AFFIRMATIVE DEFENSES
Defendant has not been able to engage in sufficient discovery to learn all of the facts and
circumstances relating to the matters described in the Plaintiffs Complaint and therefore requests
the Court to permit Defendant to amend its Answer and assert additional affirmative defenses or
abandon affirmative defenses once discovery has been completed.
1.

As and for its first affirmative defense, Defendant alleges its acts or omissions, if

any, were undertaken in good faith, without malice, with probable cause, and were justified and
responsible under the circumstances.
2.

As and for its second affirmative defense, Defendant alleges that some or all of the

Plaintiffs claims are barred by the doctrine of estoppel.
3.

As and for its third affirmative defense, Defendant alleges that some or all of

Plaintiffs claims are barred by illegality.
4.

As and for its fourth affirmative defense, Defendant alleges that some or all of the

Plaintiffs claims are barred by waiver.
5.

As and for its fifth affirmative defense, Defendant alleges that the comparative

negligence doctrine is a complete or partial bar to all of the Plaintiff s claims in this case. See
Idaho Code § 6-801, et. seq.
6.

As and for its sixth affirmative defense, Defendant alleges that the damages, if any,

were proximately caused by the negligent or careless misconduct and acts or omissions of other
persons or entities not parties to this action, who the Defendant has no legal relationship with or
responsibility for.
7.

As and for its seventh affirmative defense, Defendant alleges that the Plaintiffhas

failed to act reasonably or to otherwise mitigate his damages, if any.

ANSWER-4
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8.

As and for its eighth affirmative defense, Defendant alleges that the liability, if any,

of the Defendant, for any state law claims or causes of action is limited pursuant to the
provisions of the Idaho Tort Claims Act. In asserting this defense, the Defendant is in no way
conceding or admitting liability.
9.

As and for its ninth affirmative defense, Defendant alleges that some or all of

Plaintiff's claims are barred since they arise out of and/or stem from activities for which the
Defendant is immune from liability by virtue of the provisions of the Idaho Tort Claims Act.
JURY DEMAND
Defendant, pursuant to Rule 38(b) of the Idaho Rules of Civil Procedure, hereby demands
a trial by jury of the Plaintiff's action for damages.
ATTORNEY FEES
Defendant has been required to retain attorneys in order to defend this action and

IS

entitled to recover reasonable attorney fees pursuant to state law and applicable Rules of Civil
Procedure.
WHEREFORE, Defendant prays for judgment against the Plaintiff as follows:
1.

That the Complaint be dismissed with prejudice and that the Plaintiff take nothing
under it.

2.

That the Defendant be awarded costs, including reasonable attorney fees pursuant to
the applicable laws and Rules of Civil Procedure.

ANSWER-5
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3.

That jUdgment be entered in favor of Defendant on all claims for relief.

4.

For such other and further relief as the Court deems just and equitable under the
circumstances.

DA TED this

ZZ4Ul/day of September, 2008.

~$~

~

-

...... -........ --~ ...... ----~

SCOTT B. MUIR
Assistant City Attorney
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CERTIFICATE OF SERVICE

I hereby certify that I have on this

224t?/' day of September, 2008, served the

foregoing document on all parties of counsel as follows:

DENNIS M. CHARNEY
JACOB D. DEATON
CHARNEY AND ASSOCIATES, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616

~S.Mail

o
o
o

Personal Delivery
Facsimile
Other: - - - - - - - -

~?5~

SCOTT B. MUIR
Assistant City Attorney
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CARY B. COLAIAN'NI
BOISE CITY ATTORNEY
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar Number: 4229
Attorney for Defendant City of Boise
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDALL HOFFER, an individual

Case No. CV OC 0816265

Plaintiff,
MOTION TO DISMISS PURSUANT
TO IDAHO RULE OF CIVIL
PROCEDURE 12

v.

CITY OF BOISE CITY,
a municipal corporation,
Defendant.
COMES NO\V, The City of Boise City, Defendant herein, by and through counsel, and
moves this Court for judgment on the pleadings pursuant to LR.C.P. 12(c).

Alternatively,

Defendants moves the Court for an order dismissing this action in its entirety on the grounds and
for the reasons that the claims asserted by Plaintiff fail to state a claim upon which relief can be
granted under LR.C.P. 12(b)(6).

MOTION TO DISMISS PURSUANT TO IDAHO RULE OF CIVIL PROCEDURE 12 - 1
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This Motion is made and based upon the Memorandum filed contemporaneously
herewith, as well as the pleadings and other documents on file with the Court.
DATED this

IZ-;r;,;{day of March, 2009.

SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE

I hereby certify that I have on this

/ Zdday of March, 2009, served the foregoing

document on all parties of counsel as follows:

DENNIS M. CHARNEY
JACOB D. DEATON
CHARNEY AND ASSOCIATES, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616

~U.S.Mail
~

I:::l

o

Personal Delivery
Facsimile
Other: - - - - - - - -

-~

SCOTT B. MUIR
Assistant City Attorney
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DENNIS M. CHARNEY, ISB #4610
JACOB D, DEATON, ISB #7470
CHARNEY AND DEATON, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616
Telephone: (208) 938-9500
Facsimile: (208) 938-9504
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Attorneys for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
)
) Case No. CV OC 08~16265

RANDALL HOFFER, an individual
Plaintiff;

)

v.
CITY OF BOISE, a municipal corporation
Defendant,

)
) PLAINTIFF'S RESPONSE TO
) DEFENDANT'S MOTION TO
) DISMISS
)
)

)
Plaintiff, Randall Hoffer) by and through his attorney of record jacob D, Deaton, of the
firm of Charney and Deaton, PLLC, hereby submits Plaintiff's Response to the Defendant's
Motion to Dismiss. For the reasons set forth in this response, the Defendant's motion should be
denied.
INTRODUCTION

damages from the City for its conduct with respect to a dispute regarding the electrical supply to
a mobile home park he owned, In support of some counts, Mr. Hoffer aileged that the City

PLAINTIFF'S RESPONSE TO DEFENDANT'M MOTION TO DISMISS - 1
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with criminal and/or malicious intent. As to others, for instance

Count III. Mr. Hoffer alleged no criminal or malicious intent.
Now before this Court is Defendant's Motion to Dismiss. Defendant argues that the City
cannot be held responsible for the criminal !llld/or malicious conduct of its employees. In
support of this proposition the Defendant cites Idaho Code §§ 6-903(0) and 6-904. Based on the
Defend!lllt's reading of these two statutes, the Defendant seeks to have this case dismissed.
The Defendant's argument is flawed for two reasons. First, the Defendant's argument
ignores Count III of the Complaint which alleges negligence. Nothing in Count III, or the facts
included in support of Count III contains an allegation that the City acted with malicious or
criminal intent. Count III simply asserts that the City owed Mr. Hoffer a duty of reasonable care
and breached their duty in their conduct related to shutting down'Mr. Hoffer's mobile home
park. None of the arguments set forth by the Defendant apply to Count III.
Secondly, the Defendant misinterprets the language of the statute. The con-ect reading of

§§ 6-903(c) and 6-904 reveals that a City is liable for torts committed by its employees ifthose
torts were committed with criminal and/or malicious intent. I.C. § 6-903(c) merely pennits a city
or municipality to refuse to pay any judgment against its employee rendered for torts committed
with any malicious

01'

criminal intent. It does not authorize dismissal. FUliher, no cases cited by

the Defendant in its motion to dismiss stands for the proposition that the appropriate remedy is to
dismiss a case wherein a party alleges criminal or malicious intent on the part of a city. Rather,
the appropriate avenue to proceed is to permit Mr. Hoffer to go to trial on these issues and
receive a judgment. At that point the City may elect to refuse that judgment by exercising a
statutory rights outlined in § 6-903(c).
For those reasons, the Defendant's Motion to Dismiss should be denied.
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ARGUMENT
1. Plaintift's Claim Co:..- Neglieence Should Not be Dismissed
The Idaho Tort Claim Act sets forth the basis of a City's civil liability. Under the Idaho
Tort Claims Act> a City is responsible for the negligence of its employees.

Idaho Code §6-

903 (a).

In Count III of the Plaintiffs Complaint, the Plaintiff alleges that the City was negligent
in its actions relating to shutting down the electricity to his mobile home park. As a result of the
City's negligence the Plaintiff alleges he suffered damages in exces·s of $10,000.00. Nothing in
Count III, or the allegations made in support of Count III, contains an allegation ~at the City's
negligence was committed with malicious or criminal intent. As such, since the allegation to
Count III are limited to claims of negligence and since the Idaho Tort Claim Act makes clear that

a city can be held liable for negligence> the Plaintiffs claim for negligence should stand, None
of the issues in Defendanes Motion to Dismiss can be construed to form the basis of dismissing
Count III. Therefore, with respect to Count III, the Defendant's motion should be denied.
2. The City is Liable for the Acts of its Employees Performed with Criminal
and/or Malicious Intent.
The Idaho Tort Claim Act creates nUmerous exceptions to a City's liability. See I.C. §6904. Among those exceptions is the exception that a City can not be liable for tortuous

interference with contract, defamation, slander, liable, or intention infliction of emotional
distress absent a showing of criminal

01'

malicious intent. Id. In other words, unless a Plaintiff

can show criminal and malicious intent, a City can not be held liable for the torts outlined above.
Recognizing this requirement, Mr. Hoffer has pled appropriately that. the City acted with
malicious and criminal intent in defaming his character, interfering with his contractual rights,
interfering with his economic expectancies and intentionally inflicting emotional distress on him.
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Under Idaho Code 6-904, the City can be held liable for those torts contained in Counts
One, Two, Four and Five upon a showing of malicious and criminal intent. Since this is a
motion to dismiss, the Court should simply look at the allegations contained in the complaint to
determine that a cause of action has been stated. Since Mr. Hoffer's Complaint sets forth the
allegation that the City's acts were perfonned with criminal or malicious intent he has
sufficiently pled his claim for damages in Counts One, Two, Four and Five.
The Idaho Tort Claim Act also contains a provision, entitled Liability of govenunental
entities - Defense of employees, set forth in I.C. §6-903. I.C.

§6~903(c)

contains a provision

which allows the City to refuse to pay any judgment for actions performed by employees with
criminal or malicious intent. Thus, the reading of the two provisions together makes clear that
the City is liable for torts committed by its employees with criminal and malicious intent but may
also refuse to pay the employee's costs of defending the suit and/or refuse to pay any judgment
rendered as to the employee on that suit.

I.e.

§6-903(c) simply provides a mechanism for the

City to detennine whether it will pay the costs of defense or the judgment rendered against its
employees. It does not change, alter or affect a Plaintiffs right to sue or recover damages from
the City.

In the present case, the Defendant now seeks a dismissal based on the reading of the two
provisions set forth above. In Defendant's view, since no judgment can be entered against the
city, the case should be dismissed. However, such a remedy is not authorized by the statute,
Mr. Hoffer has properly pled his complaint pursuant to the Idaho Tort Claim Act with malicious
and criminal intent. Further, Mr, Hoffer has not sued any city employees, Should Mr. Hoffer
obtain a judgment on Counts One, Two, Four or Five,

I.e.

§6-903(c) does not prevent him

recovering the amount of that judgment from the City.
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Further, even if the statute is construed to give the City the ability to refuse to pay a
judgment rendered against it, the timing of that election is important. The City cannot exercise
the rights under I.C. §6-903(c) until judgment has been entered. Further, nothing in the Idaho
Tort Claims Act authorizes dismissal as the proper remedy. Since at the present time, no jury
trial has been conducted and no judgment has been entered, the City has no remedy to seek
dismissal under the Idaho Tort Claim Act for Counts One, Two, Four or Five. Instead, the City
must wait until the jury returns its verdict, to determine which counts and the dollar amoUnts that
were feturned in that verdict, and then it can simply refuse to pay those amounts.
Finally, the Defendant cites to several oases, one from the Idaho Supreme Court and two
fi:om the Court of Appeals, for the proposition that a governmental entity is exempt from liability
where its employees act with malice and/or criminal intent. The cases cited are simply bad law.
Those COUlis misread, misapplied and otherwise misinterpreted §6-903(c). The reading set forth
in those holdings renders §6-904 meaningless. Furthel', it outstrips the intent of the l~gislature in
setting forth a City's option of refusing the pay for the legal defense of its employees and
refusing to pay a judgment on behalf of its employees. In its application; the lUle oflaw set forth
in those cases removes the right of a citizen to sue a govel11mental entity for acts engaged in with
malicious and/or criminal intent; a right specifically set fOl1h in §6-904.

The Plaintiff

respectfully r~quests this COUli recognize the rights set forth in the statute as written.

CONCLUSION
For the reasons set forth above the City's Motion to Dismiss is misplaced. First, there is
no argument in the Defendant's motion applicable to Plaintiffs claim for negligence contained
in Count III. Second, the Defendant's request for dismiss is not the appropriate. The provisions
cited by the Defendant permit the city to disavow a judgment against its employees, not itself.
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Further, even if the COUlt detelmines that it can refuse to pay a judgment retwned against it, the
time for the City to exercise that right has not yet arrived. It is Untimely to seek a dismissal now.
Instead, this Court should allow Mr. Hoffer to proceed as to all counts. Once a verdict is
rendered and judgment is entered against the City, they may have further remedy under the Idaho
Torts Claim Act which they may choose to invoke. However, a dismissal is not the remedy for
the City's objections. Therefore, Mr. Hoffer respectfully requests that this court deny the
Defendant's Motion to Dismiss in this matter.
DATED this 24th day of March ,2009.

JA~
Attorney for Plaintiff

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this 24th day of March, 2009) I caused a true and correct

copy of the foregoing document to be served by the method indicated below, and addressed to
the following:
SCOITB.MUlR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 5PO
Boise, ID 8370IwOSOO
Telephone: (208)384-3870
Facsimile: (208)384-4454

(x)
( )
( )
( )

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDALL HOFFER, an individual

Case No. CV OC 0816265

Plaintiff,
ORDER GRANTING MOTION TO
DISMISS IN PART AND DENYING
IN PART

v.
CITY OF BOISE CITY,
a municipal corporation,
Defendant.

This matter having come on for hearing on Defendant's Motion to Dismiss pursuant to
Rules 12(b)(6) and 12(c) of the Idaho Rules of Civil Procedure, and the Court having considered
the arguments of counsel and briefing filed herein and good cause appearing,
NOW THEREFORE, IT IS HEREBY ORDERED that Defendant's Motion to Dismiss is
granted in part and denied in part. More specifically, Count 1; Count 2; Count 3, paragraph

S f:LV<
31(2); and Count'; of the complaint are dismissed pursuant to Idaho Code §§ 6-903( c) and 6904(3).

00029
ORDER GRANTING MOTION TO DISMISS IN PART AND DENYING IN PART - 1

The Defendant's Motion to Dismiss is denied as to Count 3, except paragraph 3 1(2))and
Count 4.
Paragraphs 32 and 37 of Plaintiffs Complaint are stricken.
IT SO ORDERED.
DATED this

?

day of April, 2009.

riM/d!IIk~

IM.RLA WILLIAMSON
District Court Judge

CERTIFICATE OF SERVICE
I hereby certify that I have on this

-'7_-- day of April, 2009, served the foregoing

document on all parties of record as follows:
DENNIS M. CHARNEY
JACOB D. DEATON
CHARNEY AND ASSOCIATES, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616
Attorney for Plaintiff
Scott B. Muir
Assistant City Attorney
P.O. Box 500
Boise, ID 83701-0500
Attorney for Defendant

~

U.S. Mail
Personal Delivery
Facsimile
Other: - - - - - - -

\:i
ti

U.S. Mail
Personal Delivery
Facsimile
Other: - - - - - - -

o
o
o

o
o

J. DAVID NAVARRO
Clerk of the District Court
Ada County

TI{7~

~/

eputy Clerk
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APR 1 4 2009
J. DAVID NAVARRO. Clerk
ByE. HOLMES
OEPUTV

CARY B. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar Number: 4229
Attorney for Defendant City of Boise
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDALL HOFFER, an individual

Case No. CV OC 0816265

Plaintiff,

MOTION FOR RECONSIDERATION
PURSUANT TO I.R.C.P. 11(a)(2)(B)

v.

CITY OF BOISE CITY,
a municipal corporation,
Defendant.

COMES NOW City of Boise City, by and through its attorneys of record and moves the
Court to reconsider its rulings in the April 7, 2009, Order Granting Motion to Dismiss in Part and
Denying in Part, pursuant to I.R.C.P. 11(a)(2)(B).

I

I
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ORAL ARGUMENT HAS BEEN REQUESTED.
DATED this

/ 'lz:t!day of April, 2009.

~b$.~
SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE

I hereby certify that I have on this

/~ay of April, 2009, served the foregoing

document on all parties of counsel as follows:

DENNIS M. CHARNEY
JACOB D. DEATON
CHARNEY AND ASSOCIATES, PLLC
1191 East Iron Eagle Drive
Eagle, Idaho 83616

o J.1-8. Mail
~ Personal Delivery
o Facsimile
o

Other: - - - - - - -

~Z1~

SCOTT B. MUIR
Assistant City Attorney
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J. DAVID NAVARRO, Clerk
By E. HOLMES
oEPUTY

CARYB. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar Number: 4229
Attorney for Defendant City of Boise
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
ST ATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDALL HOFFER, an individual

Case No. CY OC 0816265

Plaintiff,
STATEMENT OF MATERIAL
FACTS

v.

CITY OF BOISE CITY,
a municipal corporation,
Defendant.

Defendant, City of Boise City, hereby submits its Statement of Material Facts in support
of its Motion filed contemporaneously herewith.
1.

In late summer of 2006, a fire occurred in one of the trailers found at the trailer

park located at 5631 West Overland Road. The Boise City Fire Department responded and
suppressed the fire. (Muir Aff., para. 2, Ex. 1)
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2.

In mid-September, it was reported that people were still living in the burned out

trailer. (Muir Aff., para. 3, Ex. 2)

3.

On September 15, 2006, Boise Planning and Development Services staff

inspected the park with the property manager and identified multiple electrical structural,
mechanical, and plumbing violations. (Archibald Aff., para. 5).
4.

Electrical Inspector Jack Frank: met with representatives of Boise Code

Enforcement, Boise Fire Department, Boise Police Department, and the owner at the Overland
Trailer Park on September 15, 2006. The purpose of the meeting was to inspect the electrical
system, which resulted in a finding that the electrical service was outdated, in disrepair, and
lacked the required maintenance for minimum electrical safety requirements. It was determined
that the service size was inadequate for the number of trailers in the park and the complete
electrical wiring system had wiring added to it over the years that did not meet current or prior
requirements of the National Electrical Code. Mr. Frank determined the electrical system posed a
real fire and shock hazard. (Schmer Aff., para. 5, Ex. 13)

5.

On September 15,2006, after the inspection, Mr. Frank posted a correction notice

identifying the electrical code violations that needed to be corrected. (Schmer Aff., para. 6, Ex.
14)

6.

On September 18, 2006, another Correction Notice was posted requiring action,

including obtaining electrical permits for the electrical work required. (Archibald Aff., para. 7,
Ex. 3)
7.

On September 21, 2006, Mr. Hoffer was served with a Notice of Violation,

specifying the violations that needed to be corrected (including electrical), and allowing 10
calendar days for the work to be completed. (Archibald Aff., para. 8, Ex. 4)
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8.

During the third visit, on October 12, 2006, the Chief Electrical Inspector,

conducted an inspection and verified the violations. (Schmer Aff., para. 7, Ex. 15)
9.

The electrical installation at the Overland Mobile Home Park had many

alterations and modifications, and it no longer met code. (Schmer Aff., para. 8 - 10)
10.

Site visits were conducted on September 15, October 5, and October 12.

(Archibald Aff., para. 5 and 9; Schmer Aff., para. 7)

Correction Notices were posted on

September 16,2006, and September 18,2006. (Archibald Aff., para. 7; Schmer Aff., para. 6)
11.

On October 17, 2006, a Notice and Order was issued for hazardous electrical

conditions identified in the Overland Mobile Home Park. The Notice was mailed to Hoffer at his
postal address. The Notice gave Hoffer five (5) business days to obtain the required permits and
commence the required upgrades. Mr. Hoffer was notified that "failure to comply with this
Notice and Order shall result in action by the City of Boise to remedy the hazardous situation
including but not limited to electrical utility tennination to the trailer park in accordance with
Boise City Code (BCC) Title 4, Chapter 2, Section 111.3 of the 2003 International Building
Code (IBC). (Archibald Aff., para. 10-11, Ex. 5)
12.

It is unlawful for any person to install electrical wiring, equipment, apparatus or

fixtures in violation of any rule or provision of the Boise City Electrical Code or to use, cause or
permit to be used any electrical installation that is hazardous to life or property within Boise
City. If the Electrical Inspector finds any electrical wiring, equipment, apparatus or fixture to be
an immediate hazard to life and property, he has the right and authority to cause such installation
to be disconnected and to place a written correction notice upon the disconnected installation.
The Inspector shall, at the same time, give notice of such disconnection to the owner or occupant
of the building or premise and/or to the person(s) using electric current carried by the
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disconnected installation that the disconnection has been made. BCC 4-05-28. The Boise City
Electrical Inspector made the determination that the electrical system at the Overland Trailer
Park was an immediate hazard to life and property. (Schmer Aff., para. 11, Ex. 16)
13.

On October 23, 2006, Mr. Hoffer appealed the Notice and Order to the Electrical

Board of Appeals. (Archibald Aff., para. 13, Ex. 6)
14.

On October 25, 2006, a Correction Notice was served and posted notifying the

residents and the owner that electrical services would be terminated in 48 hours. (Archibald Aff.,
para. 14, Ex. 7)
15.

Title 4, Chapter 5 of the Boise City Code is the Boise City Electrical Code. The

Code, with few exceptions, applies to all electrical wiring, equipment, apparatus and fixtures
installed, used, maintained, rented, leased or offered for sale or distribution within or on public
and private buildings and other premises including mobile home parks within the City of Boise.
The Code also applies to the investigation of fires caused by electrical installations. The
administration, interpretation and enforcement of the Code is the responsibility of the Planning
and Development Department, its Director and designees. (Archibald Aff., para. 15, Ex. 8)
16.

On October 27, 2006, at the end of the 48 hours time period set forth above, a

decision was made to extend the electrical termination date to November 3, 2006. The City felt
Mr. Hoffer had made misrepresentations to his tenants, and they did not understand that the
power was actually going to be shut off, and in fact by letter dated October 16, 2006, had advised
the residents that there was "no plan to close Overland Park." (Archibald Aff., para. 16, Ex. 9)
17.

The Boise City Electrical Code authorizes the City to file a complaint for criminal

or civil penalties or both for any violation of the Electrical Code. (Archibald Aff., para. 17)
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18.

On October 25, 2006, Mr. Hoffer was criminally cited for his violations of the

Boise City Code, but the City was unable to effect proper service. (Archibald Aff., para. 18, Ex.
10)
19.

On October 30,2007, criminal citations were personally served upon Mr. Hoffer.

(Archibald Aff., para. 19, Ex. 11)
20.

On November 3, 2006, the electrical utilities to Overland Trailer Park were

terminated. Notification was provided to an Idaho Power representative, who then terminated the
power. (Archibald Aff., para. 20, Ex. l1A)
21.

On November 17, 2006, Mr. Hoffer's appeal was heard by the Electrical Board of

Appeals. (Schmer Aff., para. 11, Ex. 20)
22.

On November 30, 2006, the Boise City Electrical Board of Appeals issued the

reasons for its decision affirming the Boise City's Planning and Development Services
enforcement activities to correct electrical code violations found at the Overland Trailer Park
located at 5631 Overland Road. (Schmer Aff., para. 13, Ex. 17)
23.

By letter dated December 13, 2006, Mr. Hoffer appealed the decision of the

Electrical Board of Appeals to the Boise City Council. (Schmer Aff., para. 14, Ex. 18)
24.

On March 6, 2007, the Boise City Council heard Mr. Hoffer's appeal of the

decision of the Electrical Board of Appeals. By unanimous vote, the appeal was denied and the
decision of the Boise City Electrical Board of Appeals was upheld. (Schmer Aff., para. 15, Ex.
19)

STATEMENT OF MATERIAL FACTS - 5

00037

25.

Despite being notified of electrical code violations on September 15, 2006, Mr.

Hoffer did not complete the repairs until December 21, 2006. (Archibald Aff., para. 21, Ex. 12)
DATED this

l'/zidayof April 2009.

~~~

SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE

I hereby certify that I have on this ;1zi{day of April 2009, served the foregoing
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDALL HOFFER, an individual
Plaintiff,

v.
CITY OF BOISE, a municipal corporation

)
) Case No. CV OC 08-16265·
)
)

) PLAINTIFF'S RESPONSE TO
) DEFENDANT'S MOTION TO
) RECONSIDER
)

Defendant.

)
)

. Plaintiff, Randall Hoffer, by and through his attorney of record Jacob D. Deaton, of the
finn of Charney and Deaton, PLLC, hereby submits his Response to the Defendant's Motion to
Reconsider. For the reasons set forth in this response, the Defendant's motion should be denied.
PROCEDURAL HISTORY
On April1. 2009, the parties appeared before this Court to argue the Defendant's Motion
to Dismiss. An examination of the Motion To Dismiss reveals that the Defendant moved,
pursuant to Idaho Rule ofCiviI Procedure 12(b)(6), for dismissal of the Complaint in its entirety
aUeging that Plaintiff failed to state a cause of action upon which relief could be granted. At the
hearing on April 1, the Court denied the motion in

Part

and granted the motion in part.
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Specifically, the Court dismissed counts 1, 2, and 5. The Court did not dismiss either count 3 or
4 of the Complaint.
On April 14. 2009, the Defendant filed a Motion to Reconsider.

ARGUMENT
Plaintiff's first objection is that the Motion to Reconsider is not actually a motion to
reconsider. It is a motion for summary judgment captioned as a motion to reconsider. The
Defendant is no longer simply claiming, pursuant to Idaho Rule of Civil Pmcedure l2(b)(6), that
the Complaint fails to state a cause of action upon which relief can be granted. The Defendant is
now asking the Court to weigh evidence of the City's negligence and the reasonableness of its
actions instead of simply arguing that the language of the pleadings was deficient. This Court
should reject the Defendant's attempt to modify and otherwise expand the basis set forth in the
original motion. By definition, a motion to reconsider asks the Court to reconsider its ptevious
ruling on the basis previously set forth. A motion to reconsider is not an opportunity to twist, or
otherwise convert.. a previously filed motion, one that was denied, into an entirely new motion
upon which a party hopes to prevail. Thus, the Defendant's attempt to convert its 12(b)(6)
motion into a Motion for Summary Judgment should be rejected by this Court.
Second. permitting the Defendants to proceed on a motion for summary judgment, filed
as a Motion to Reconsider would violate the Court's schedUling order. The Defendants were
given proper notice of when motions for summary judgment should have been filed. Trial is
pending in this matter on June 15,2009. Motions for summary judgment should have been file
at least 91 days prior to this start of trial. The present motion, converting its 12(b)(6) motion to a
motion for summary judgment, was filed wen beyond that deadline. Thus, this Court should
deny the motion because it violates the scheduling order agreed upon by both pm.1ies.
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Next, moving on to the merits of the Motion To Reconsider, the City argues that it enjoys
immunity under Idaho Code· 6~904( 1). In SUpp0l1 of this proposition the City cites, in block
format, an entire section of the Idaho Tort Claims Act. However, a close reading of the second
paragraph on that block quote reveals that the City's argument with respect to Mr. Hoffer's
claims of negligence is misplaced.
Specifically, the Idaho Tort Claims Act requires that the City employees, carrying out
City functions, must exercise ordinary care. The exact allegations ofM!. Hoffer are that the City
employees failed to exercise ordinary care in their actions relating to shutting down the
electricity in his trailer park. Thus, Mr. Hoffer does state a claim upon which relief can be
granted. If Mr. Hoffer's claims are correct, that. the City acted outside of exercise of ordinary
care, the section quoted by the City makes clear that liability can and should attach to the City
for such conduct. Thus, the City's argument iliat the count alleging negligence should be
dismissed should be rejected by this Court.
The second argument set forth by the City is that the count alleging intentional infliction
of emotional distress is actually a reallegation of the count of defamation

Of,

in the alternative;

the emotional distress was not severe enough to warrant damages by a jury. Both of these
arguments should be rejected.

First, whether or not the damages were severe enough' to

constitute the requisite level for intentional infliction of emotional distress is obviously a jury
question. Mr. Hoffer has properly testified that he suffered emotional problems and risked a
nervous breakdown. Thus, there is evidence of record to establish that there was emotional
distress. It is the jury's job to quantify the level of that distress and determine if Mr. Hoffer is
entitled to compensation for distress caused by the City'S actions. The City's argument that Mr.
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Hoffer's emotional distress is not severe is not the proper determination to be resolved on this
Motion To Reconsider/Motion For Summary Judgment.
With respect to the City's allegation that Mr. Hoffer1s count of intention of emotional
distress is just a dressed up way of alleging defamation is also refuted by the facts of this case
and the elements of each cause of action. To prove defamation a Plaintiff does not necessarily
need to demonstrate intentional conduct. To prove damages under intentional infliction of
emotional distress) a plaintiff must show intent. Thus, intentional infliction of emotional distress
carries with it a heightened proof requirement and separate· and distinct from any actions from
defamation.
It is important to note that the City's argument on this point is not that Mr. Hoffer can not

meet the required standard as it relates to element of intent. Instead, the City's argument is that
the Idaho Tort Claim Act would not permit the recovery for intentional infliction of emotional
distress because it is essentially a defamation claim. That proposition should be rejected by the
Court.

Mr. Hoffer is entitled to proceed on his claim of intention infliction of emotional distress.
If he can meet all of those elements, convince a jury by a preponderance of the evidence that
each one of the elements existed in this case, he is entitled to recover for his damages. Since Mr.
Hoffer is legally able to recovering for the damages that he claims, he should be pennitted to
present his case to ajury Who will make the detennination of whether or not the facts of this case
satisfy the elements of Mr. Hoffer'S cause of action. Thus, the Court should reject the City's
argument with respect to Count Four.
Finally, Plaintiff points out that at oral argument on the original Motion to Dismiss, the
Court was clear that it had conducted legal research and could not find a basis to dismiss counts
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3 and 4 based on the case law as it exists in Idaho. The Court told the City that if it could find
case law to the contrary. it would reconsider the ruling, Instead of finding case law to the
contrary. as the Court requested, the City instead advanced several new arguments supported by
new affidavits in an attempt to convert the Motion to Dismiss and tne Motion to Reconsider into
a Motion for Sununaly Judgment. This attempt was not what the Court was soliciting when it
invited the City to file a Motion To Reconsider based on further research on the case law. Given
the City's failure to provide new case law and the Plaintiffs and the COUlt's previous research
into the Court matter, the Court can conclude that" there is no case law to support dismissal under
12(b)(6) for Counts Three and Four. Thus, the Court should permit Mr, Hoffer to seek recovery
on those counts.

CONCLUSION
For the reasons set forth above the Court should deny the City's Motion To Reconsider.

DATED this ~day of May > 2009.

JACOB D. DEATON
Attorney for Plaintiff
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SCOTT B. MUIR
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P.O. Box 500
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Telephone: (208)384-3870
Facsimile: (208)384-4454
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDY HOFFER,
Case No. CVOC2008-16265

Plaintiff,
vs.
CITY OF BOISE,

MEMORANDUM DECISION
AND ORDER ON DEFENDANT'S
MOTION FOR SUMMARY
JUDGMENT

Defendant.
Before the court for decision is Defendant's Motion for Summary Judgment via a Motion
for Reconsideration. Hearing was held on June 3, 2009. Jacob Deaton appeared on behalf of
Plaintiff and Scott Muir appeared on behalf of Defendant.
FACTS AND PROCEDURAL BACKGROUND

This case arises out of actions taken by the City of Boise (Defendant) with respect to the
Overland Mobile Home Park (a trailer park located on Overland Road in Boise, Idaho), the
trailer park's owner Mr. Randall Hoffer (Plaintiff), and the trailer park's tenants. (Complaint

~[91

5-6.) On September 15, 2006, an electrical inspector from Boise City's Planning and
Development Services Department and representatives of the Boise City Police Department, the
Boise City Fire Department, and Boise Code Enforcement performed a site inspection of the
trailer park and found that it was not in compliance with the National Electrical Code and the
Boise Municipal Code. (Archibald Aff. 9191 5-8; Schmer Aff. 915.) The Planning and Development
Services Department, through its Chief Electrical Inspector James Schmer and its Special
Projects Manager Robert Archibald, then issued two "Correction Notices" and a "Notice of
Violation." (Complaint ~[6; Archibald Aff. ft 5-8; Schmer Aff. 915.)
The Notice of Violation was issued and served on Mr. Hoffer on September 21,2006 and
required numerous corrective actions of Mr. Hoffer within ten days of that date. (Archibald Aff.
91 8 Ex. 4.) After the time for corrective action passed, Boise City employees performed another
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site inspection on October 5, 2006 and determined that the trailer park was not in compliance
with city code. (Archibald <][<][ 9-10.) At that time, Mr. Archibald informed Mr. Hoffer that he
needed to get permits, begin making corrections, and get required inspections. (Archibald

U

9-

10.) Mr. Schmer then performed an electrical inspection on October 12, 2006, found six types of
violations of the Boise City Electrical Code, and concluded that "the electrical wiring, apparatus
and fixtures [at the trailer park] were an immediate hazard to life and property." (Schmer Aff.

(n

7 -10.) Following these inspections, Mr. Archibald decided that compliance was not forthcoming
and issued a Notice and Order on October 17, 2006, giving Mr. Hoffer five days to begin the
work and get the required inspections. (Archibald Aff. U 10-11.) The Notice and Order, which
was mailed to Mr. Hoffer and posted on the property, notified Mr. Hoffer and the tenants that
electrical utility would be terminated in accordance with city code in the event that Mr. Hoffer
failed to comply with the requirements of the Notice and Order. (Archibald Aff.

<][~[

10-11.)

In response to these notices and requests to repair, Mr. Hoffer began contacting
electricians to get bids for repairing the park's electrical system. (Hoffer Aff. <][ 4.) He also filed
an appeal with the Electrical Board of Appeals on October 23, 2006. (Archibald Aff. <][ 13;
Schmer Aff. <][ 11.)
While Mr. Hoffer was trying to locate an electrician who would perform the necessary
repairs and before Mr. Hoffer's appeal was heard on November 17, 2006, the City had a
Correction Notice served and posted on October 25, 2006 "notifying the residents that electrical
services would be terminated in 48 hours." (Archibald Aff. <][ 14.) Also on October 25,2006, the
City had Mr. Hoffer criminally cited for his violations of the Boise Municipal Code. (Archibald
Aff' <][ 18.) The criminal citations were not served on Mr. Hoffer until October 30, 2006.
(Archibald Aff. <][ 19.)
When the 48 hours expired and it was time to shut off the power, the City decided to
postpone the power termination date to November 3, 2006 to ensure that the tenants understood
that the power really would be shut off. (Archibald Aff. <][ 16; Schmer <][<][ 9-10.) The City made
the decision to postpone termination because it "felt that Mr.

Hoffer had made

misrepresentations to the tenants [such that] they did not understand that the power was actually
going to be shut off." (Archibald Aff. <][ 16.)
On November 3, 2006, just prior to the electricity being shut off, Mr. Hoffer spoke with
Bruce Chatterton, a Boise City employee, and asked that the electricity not be shut off. (Hoffer
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Aff.

<J[

13.) Mr. Hoffer explained that he found an electrician to start building a new system, that

the work would not take very long, and that the power would only need to be shut off for an hour
to get the new system up and running. (Hoffer Aff.

<J[

13.) Mr. Chatterton allegedly responded by

saying, "We are going to shut you off anyway." (Hoffer Aff.

<J[

13.) The City then did in fact have

an Idaho Power Representative terminate the power on November 3,2006. (Archibald Aff. <J[ 20.)
According to Mr. Hoffer, the City acted unreasonably and prematurely in shutting off the
power because it did not listen to Mr. Hoffer's explanations and did not let Mr. Hoffer remedy
the situation. (Hoffer Aff.

<J[

14.) Mr. Hoffer filed a complaint against the city on August 28,

2008, alleging that the City of Boise and its employees and agents (1) tortiously interfered with
contracts that Mr. Hoffer had with tenants, (2) tortiously interfered with contracts that Mr. Hoffer
had with purchasers of the trailer park, (3) acted negligently, (4) defamed Mr. Hoffer, and (5)
intentionally inflicted emotional distress. With respect to each of the five claims, Mr. Hoffer
alleged that "the City and its agents and employees acted with malice ancl/or criminal intent."
(Complaint <J[<J[ 21,27,32,37,43.)
On March 12, 2009, the City filed a Motion to Dismiss pursuant to Idaho Rule of Civil
Procedure 12. The City argued that no set of facts could support Mr. Hoffer's claim for relief
because Mr. Hoffer alleged under each count that "the City and its agents and employees acted
with malice ancl/or criminal intent." Without denying the allegation, the City argued that all of
the claims should be dismissed because a governmental entity has no liability under section 6903(a) and (c) of the Idaho Tort Claims Act where the negligent or wrongful act of an employee
was committed with malice ancl/or criminal intent.
After hearing oral arguments on April 1, 2009, the Court granted in part and denied in
part the Defendant's Motion to Dismiss. The Court dismissed counts one, two, and five in their
entirety, and dismissed paragraph 31(2) of count 3. The Court did not dismiss counts three and
four, with the exception of paragraph 31(2) of count 3, because the Court found that Mr. Hoffer
stated a claim with respect to four of his five allegations of negligence in count three and his
allegation of intentional infliction of emotional distress in count four. As to the allegation that the
Defendant "acted with malice and criminal intent," the court struck that phrase from both counts
three and four. Because the parties presented no evidence outside of the pleadings, the motion
was not treated as a motion for summary judgment.
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Within fourteen days of the entry of the written order on the Motion to Dismiss, the City
filed a Motion to Reconsider, which is in essence a Motion for Summary Judgment because the
City filed affidavits in support of its new arguments as to why the remaining claims should be
dismissed. In addition to presenting the same argument already made in the Motion to Dismiss,
the City now argues, based on the affidavits, that there are no facts to support counts three and
four and that the City is immune from liability under Idaho Code section 6-904(1). (Memo.
Support Def's Mot. Recons. 2, 8-11.) First, the City reasons that the count three negligence claim
should be dismissed because the facts show that the City and its employees "acted in
performance of its statutory or regulatory functions set forth by the Boise City Electrical Code"
and because such actions are immune from liability under Idaho Code section 6-904(1). (Memo.
Support Def's Mot. Recons. 8-9.) Second, the City reasons that the count four intentional
infliction of emotional distress claim should be dismissed because there are no facts showing
wrongful conduct of defamation or the requisite severity of emotional distress. (Memo. Support
Def's Mot. Recons. 11.)
Although Mr. Hoffer objected to the City's Motion to Reconsider on the basis that it is a
procedurally improper attempt to tum a motion to dismiss on the pleadings into an entirely new
motion for summary judgment and that the deadline for filing summary judgment motions had
already passed, the Court decided it would hear the City's motion as a motion for summary
judgment and that it would first give Mr. Hoffer additional time to respond. (Pl.'s Response
Def.'s Mot. Recons. 2; Hr'g May 13,2009.) The Court initially noted that the City had filed what
is in essence a motion for summary judgment within the time frame required by the rules of civil
procedure even though it was late under the Court's cut-off date. (Hr'g May 13, 2009.) The
Court then recognized that it previously told the City it would consider a motion for summary
judgment if Mr. Muir could put together an argument that he thought was winnable. (Hr' g May
13, 2009.) Based on what Mr. Muir presented to the Court in the Motion to Reconsider, the
Court concluded that the City had presented what looked like a winning argument for summary
judgment and decided that it did not want to waste time going to trial if Mr. Hoffer did not have
evidence that would survive a directed verdict in favor of the City. (Hr' g May 13, 2009.) The
Court then set a hearing date for the City's Motion for Summary Judgment on June 3, 2009.

In response to the Court's ruling, Mr. Hoffer filed a Supplemental Memorandum in
Opposition to the Motion for Summary Judgment and an affidavit in support of that
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memorandum. Mr. Hoffer argues that his affidavit raises genuine issues of fact sufficient to
submit his negligence claim and his intentional infliction of emotional distress claim to a jury.
(Supp. Memo. Opp'n Mot. Summ. J. 2.) As to the negligence claim, Mr. Hoffer asserts that it is
for the jury to decide whether the City acted reasonably in shutting off the trailer park's power in
light of the evidence that Mr. Hoffer had found an electrician who presumably could have begun
the required work on November 3, 2006. (Hoffer Aff. <][14; Supp. Memo. Opp'n Mot. Summ. J.
2.) As to the intentional infliction of emotional distress claim, Mr. Hoffer presented evidence that
he suffered mental anguish and asserts that it is for the jury to decide whether Mr. Hoffer's
testimony establishes that he suffered severe emotional distress. (Hoffer Aff.

~I

17; Supp. Memo.

Opp'n Mot. Summ. J. 3.)

LEGAL STANDARD

Where matters outside the pleadings are submitted in support of a party's motion to
dismiss, a court must treat the motion to dismiss as a motion for summary judgment. Idaho R.
Civ. P. 12(c); Ackerman v. Bonneville County, 140 Idaho 307, 310, 92 P.3d 557, 560 (Cl. App.
2004). Summary judgment is an appropriate remedy if the nonmoving party's "pleadings,
affidavits, and discovery documents ... , read in a light most favorable to the nonmoving party,
demonstrate no material issue of fact such that the moving party is entitled to a judgment as a
matter of law." Thomson v. City of Lewiston, 137 Idaho 473, 476, 50 P.3d 488, 491 (2002)
(quoting LR.C.P. 56).
In considering a motion for summary judgment, the court must construe the evidence
liberally and must draw all reasonable inferences in favor of the nonmoving party. Hei v. Holzer,
139 Idaho 81, 84-85, 73 P.3d 94, 97-98 (2003). The moving party bears the initial burden of
proving the absence of a genuine issue of material fact, and then the burden shifts to the
nonmoving party to come forward with sufficient evidence to create a genuine issue of material
fact. Id. A party opposing a motion for summary judgment "may not rest upon the mere
allegations or denials of that party's pleadings, but the party's response ... must set forth specific
facts showing that there is a genuine issue for trial." IDAHO R. CIV. P. 56(e). Such evidence may
consist of affidavits or depositions, but "the Court will consider only that material ... which is
based upon personal knowledge and which would be admissible at trial." Harris v. State, Dep't
of Health & Welfare, 123 Idaho 295, 297-98, 847 P.2d 1156, 1158-59 (1992). If the evidence
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reveals no disputed issues of material fact, then only a question of law remains on which the
court may then enter summary judgment as a matter of law. Purdy v. Farmers Ins. Co. of Idaho,
138 Idaho 443, 445,65 P.3d 184, 186 (2003).
If the defendant raises an immunity defense in a motion for summary judgment, "a trial

judge should first determine whether the plaintiffs' allegations and supporting record generally
state a cause of action for which 'a private person or entity would be liable for money damages
under the laws of the state of Idaho.'" Coonse v. Boise School Dist., 132 Idaho 803, 805, 979
P.2d 1161, 1163 (1999) (quoting Walker v. Shoshone County, 112 Idaho 991, 995, 739 P.2d 290,
294 (1987)). The court must next determine whether liability for the alleged misconduct is
shielded under the ITCA. Id. If there is no shield, then the court must consider the merits of the
claim to determine whether dismissal is appropriate on the summary judgment motion. Id.

ANALYSIS

A. Negligence
Mr. Hoffer alleges that Boise City breached its duty to act with reasonable care, and
therefore acted negligently, by (1) ignoring the pending appeal and continuing enforcement
actions during the appeal's pendency, (2) shutting off electrical services to the park, (3) posting
notices on the tenants homes threatening to terminate electrical service, and (4) initiating
criminal proceedings against Mr. Hoffer during the pendency of the appeal. (Complaint en 31.)
Because the Court already found that Mr. Hoffer stated a claim for relief with respect to these
four allegations, the issue now before the Court is whether Mr. Hoffer has facts to support his
negligence claim or whether the facts establish that Boise City has immunity from liability under
Idaho Code section 6-904(1) because it used ordinary care in the implementation and
enforcement of the Boise City Electrical Code.
Under Idaho Code section 6-904(1), a government entity is not liable for claims arising
"out of any act or omission of an employee of the governmental entity exercising ordinary care,
in reliance upon or the execution or performance of a statutory or regulatory function, whether or
not the statute or regulation be valid." In other words, the government entity is not liable for the
acts of an employee if the employee is acting pursuant to a city code and the employee is not
negligent in so acting.
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Boise City has an electrical code, the purpose of which is to safeguard people from the
hazardous use of electricity. Boise Municipal Code § 4-05-02. 1 In furtherance of this purpose,
the City has made it unlawful for any person to "[m]aintain, permit to be maintained or permit to
exist upon premises which are owned or controlled by any of the above, any electrical wiring,
equipment, apparatus or fixture which does not conform to the requirements of this Code." Boise
Municipal Code § 4-05-17(B). The City also makes it unlawful "for any person ... to install
electrical wiring, equipment, apparatus or fixtures in violation of any rule or provision of this
code or to use, cause or permit to be used any electrical installation that is hazardous to life or
property within Boise City." Boise Municipal Code § 4-05-28. A person who violates this code
is guilty of a misdemeanor. Boise Municipal Code § 4-05-35(A). The filing of misdemeanor
charges does not relieve a person from his obligation to comply with the code. Boise Municipal
Code § 4-05-35.
In addition to the criminal charges that may be brought for violations of the code, the
Electrical Inspector has the right and authority to disconnect any electrical wiring, equipment,
apparatus or fixture if the installation of such "is found to be immediate hazardous to life and
property." Boise Municipal Code § 4-05-28(A). If the Electrical Inspector chooses to disconnect
the electricity, the Electrical Inspector must "place a written correction notice upon the
disconnected installation" and, "at the same time, give notice of such disconnection to the owner
or occupant of the building or premise andJor to the person(s) using electric current." [d. There is
nothing in this code indicating that advance notice of termination should be given to those using
electricity or that the owner of the premise must be given time to fix the hazardous condition of
electrical wiring, equipment, apparatuses, or fixtures.
There is evidence in this case that Boise City employees believed the Overland trailer
park had electrical wiring, equipment, apparatuses, andJor fixtures in violation of the Boise
Municipal Code and the National Electrical Code which created an immediate hazard to life and
property. (Archibald Aff. Cj[ 5-11; Schmer Cj[ 7-10.) After notifying Mr. Hoffer of these violations
and trying to get Mr. Hoffer to take action, Boise City filed criminal misdemeanor charges
against Mr. Hoffer for his failure to comply and remedy the situation. (Archibald Aff. Cj[ 18.)
These charges were filed before Mr. Hoffer's appeal of the City's Notices was heard, but nothing

I A copy of Boise City Code Title 4, Chapter 2 is attached as Exhibit 8 to Mr. Archibald's Affidavit. According to
Mr. Archibald, he has submitted a true and correct copy of the code. (Archibald Aff. <]I 15.)
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in the City's code requires the postponement of criminal proceedings until after an appeal is
taken. Also, Mr. Hoffer has not presented evidence supporting the assertion that the City's
initiation of criminal proceedings was unreasonable in light of the violations the City found.
Consequently, there are no facts supporting the first and fourth negligence allegations, and those
allegations are therefore dismissed.
In addition to filing criminal charges, Boise City posted notices on the tenants' homes,
informing them that electrical services would be terminated, and then the City actually shut off
electrical services to the park in order to protect people from electrical wiring, apparatuses, and
fixtures that were an immediate hazard to life and property. (Schmer Aff.
CJ[CJ[

CJ[CJ[

9-10; Archibald Aff.

5-20.) Although the City was not required by the Boise Municipal Code to give notice prior to

shutting off electricity and was only required to give notice when the power was shut off, the
City chose to give advance notice, and Mr. Hoffer has not submitted any evidence showing how
giving this advance notice was unreasonable or negligent. If anything, the fact that the City gave
notice prior to shutting off the electricity suggests that the City was exercising reasonable care in
carrying out its right under the Boise Municipal Code to shut down hazardous electrical systems.
When the City finally shut off the electricity, it did so right after learning that Mr. Hoffer
found an electrician to perform the required work at the trailer park. Mr. Hoffer asserts that this
shows that the City acted unreasonably because the City did not reconsider its decision to shut
off the electricity in light of Mr. Hoffer's news that he had found an electrician. However,
according to the Boise Municipal Code, the Electrical Inspector has a right to shut off electricity
upon finding hazardous conditions without considering whether the owner of an electrical system
is capable of or has taken efforts to remedy the hazardous condition. The City'S Electrical
Inspector is only required to find that the electrical conditions are hazardous, and Mr. Hoffer has
not challenged the Electrical Inspector's finding that the trailer park's electrical wiring,
apparatuses, and fixtures created an immediate hazard to life and property. (Schmer Aff. U 9-10,
Ex. 16.) Despite the fact that the City had given Mr. Hoffer time to begin fixing the electrical
systems, Mr. Hoffer did not begin the work and get the required inspections within the time
required by the various notices posted by the City. Consequently, Mr. Hoffer's evidence does not
show that the Inspector or the City did not act with ordinary care in reaching the decision to shut
off the power or to post notices warning residents that the electricity would be terminated. The
second and third negligence allegations are therefore also dismissed.
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Because there is evidence establishing that the City acted pursuant to Boise Municipal
Code and because there is no evidence establishing that the City did not act with ordinary care in
carrying out its functions under the code, there is no issue of material issue of fact as to whether
the City was negligent and Mr. Hoffer's negligence claim is dismissed in its entirety.

B. Intentional Infliction of Emotional Distress
Mr. Hoffer also alleges that Boise City intentionally inflicted emotional distress "in an
effort to coerce him to either comply with their demands or to remove the trailer park."
(Complaint

<J[

35.) Although the City argues that Mr. Hoffer's claim is based upon defamation,

Mr. Hoffer alleges that the conduct causing his emotional and mental distress was the "City's
refusal to follow there [sic] own deadlines and to allow me to remedy the situation before
shutting off the electrical system." (Hoffer Aff.

<J[

19.)

A plaintiff must show four elements in order to recover for intentional infliction of
emotional distress: 1) the defendant's conduct was intentional or reckless; 2) the defendant's
conduct was extreme and outrageous; 3) there is a causal connection between the wrongful
conduct and the emotional distress; and 4) the plaintiff's emotional distress is severe. Curtis v.

Firth, 123 Idaho 598, 601, 850 P.2d 749, 752 (1993). The district court acts as a gatekeeper for
intentional infliction of emotional distress claims, weeding out weak causes of action. McKinley

v. Guaranty Nat. Ins. Co., 144 Idaho 247, 253, 159 P.3d 884, 891 (2007). The district court may
properly grant summary judgment "when the facts allege conduct of the defendant that could not
reasonably be regarded as so extreme and outrageous as to permit recovery for intentional or
reckless infliction of emotional distress." [d.
Conduct is only extreme and outrageous if it rises to the level of being "atrocious" and
"beyond all possible bounds of decency." Edmondson v. Shearer Lumber Products, 139 Idaho
172, 180, 75 P.3d 733, 741 (2003). The conduct may arise from an abuse of one in a position to
affect the interests of another, but the conduct must be more than unjustifiable. [d. at 180 n.4, 75
P.3d at 741 n.4; Johnson v. McPhee, 2009 WL 929842, 8 (Ct. App. 2009). It must cause an
average member of the community to believe that it is outrageous. Edmondson, 139 Idaho at
180, 75 P.3d at 741; Johnson, 2009 WL 929842 at 8.
In analyzing whether the alleged conduct in a particular case could possibly be regarded
as extreme and outrageous, the Idaho Court of Appeals recently looked at other cases where the
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Idaho appellate courts found that the alleged conduct supported a claim for intentional infliction
of emotional distress. Johnson, 2009 WL 929842 at 8.
Examples of conduct that has been deemed sufficiently extreme
and outrageous by Idaho courts include: an insurance company
speciously denying a grieving widower's cancer insurance claim
while simultaneously impugning his character and drawing him
into a prolonged dispute, Walston v. Monumental Life Ins. Co., 129
Idaho 211, 219-20, 923 P.2d 456, 464-65 (1996), prolonged
sexual, mental, and physical abuse inflicted upon a woman by her
co-habiting boyfriend, Curtis, 123 Idaho at 605-07, 850 P.2d at
756-57, recklessly shooting and killing someone else's donkey that
was both a pet and a pack animal, Gill v. Brown, 107 Idaho 1137,
1138-39, 695 P.2d 1276, 1277-78 (Ct.App.1985), and real estate
developers swindling a family out of property that was the subject
of their lifelong dream to build a Christian retreat, Spence, 126
Idaho at 773-74,890 P.2d at 724-25.
Id. After reciting the findings in these cases, the court concluded that mean-spirited and crude

verbal abuse does not rise to the level of extreme and outrageous conduct necessary to support a
cause of action for intentional infliction of emotional distress. Id.
In this case, Mr. Hoffer has not shown how the City acted with wrongful or reckless
conduct or how the City's conduct rises beyond all possible bounds of decency. Although Mr.
Hoffer alleges that the City did not follow its deadlines, the facts do not support this allegation.
Rather, the facts show that the City imposed deadlines upon Mr. Hoffer, that Mr. Hoffer did not
take action within the time provided, and that the City gave Mr. Hoffer additional time to act
before shutting off power. The City initially gave Mr. Hoffer ten days from September 21,2006
to begin taking action. The City then gave Mr. Hoffer five days from October 17,2006 to begin
taking action. However, Mr. Hoffer did not begin taking corrective action by October 25, 2006,
so the City posted a notice that it was turning power off in forty-eight hours. By the time this
notice was posted, Mr. Hoffer had been given over 30 days to begin the work necessary to
correct the situation, and the City was not required to give Mr. Hoffer time to fix a hazardous
situation in the first place. Also, there is no evidence that the City was required to tum off the
power within a certain period of time or that the City was somehow reckless towards Mr. Hoffer
when it gave the residents additional notice before finally shutting the power off on November 3,
2006.
If Mr. Hoffer had presented facts upon which an average person could find the City's

conduct outrageous, then the claim would go to a jury to decide whether the conduct was
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outrageous and whether Mr. Hoffer's mental anguish rises to the requisite degree of severity.
However, Mr. Hoffer's affidavit fails to present facts that support an intentional infliction of
emotional distress claim, and this claim is therefore dismissed.

The City of Boise's Motion for Summary Judgment is GRANTED in its entirety.

DATED this

k

day of June 2009.

Darla Williamson,
District Court Judge

I certify that a true and correct copy hereof was this date faxed to each of the following:

Jacob D. Deaton
Charney and Deaton, PLLC
1191 East Iron Eagle Drive
Eagle, ID 83616

Dated: --"U"""-f/.-::..D-p/O",,-·6)-'--_ __

Scott Muir
Boise City of Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500

Signed:

~(dt~{iL~A'~_L--:-'
U<fl'-

---:=

·18, . • IE

But,

lTlt:rr It?., I

Deputy Court Clerk
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDY HOFFER,

Case No. CV OC 2008-16265
Plaintiff,
JUDGMENT

v.

CITY OF BOISE,
Defendant.
This matter came before this Court for oral argument on June 3, 2009, upon summary
judgment.

On June 8, 2009, the Court entered its Order Granting Defendant's Motion for

Summary Judgment finding that there was no genuine issue of material fact and that Defendant
was entitled to judgment as a matter of law.
THEREFORE, Judgment is entered in favor of Defendant, City of Boise.

Plaintiffs

Complaint is dismissed in its entirety with prejudice.
DATED this

/I

day Of _ _ _--'?"':fA-L..1J"'-"'-'fiLP<-=..._ _ _ _, 2009.

f1M~h

DARLA WILLIAMSON
District Judge

JUDGMENT-l
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CERTIFICATE OF SERVICE
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day of_~(J""-,,,LL,-t_~-=rl_:::.._~ _ _ _ _ _, 2009,

served the foregoing document on all parties of record as follows:

Jacob D. Deaton
CHARNEY & DEATON, PLLC
Attorneys at Law
1191 East Iron Eagle Dr.
Eagle, ID 83616
Attorney for Plaintiff
Scott B. Muir
Assistant City Attorney
P.O. Box 500
Boise, ID 83702-0500
Attorney for Defendant

~

U.S. Mail
Personal Delivery
Facsimile
Other: - - - - - - - -

'}i

u.S. Mail
Personal Delivery
Facsimile
Other: - - - - - - - -

o
o
o

o
o
o

J. DAVID NAVARRO
Clerk of Court

JUDGMENT-2
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JACOB D. DEATON, ISB #7470
LAW OFFICE OF JACOB D. DEATON, PLLC
776 East Riverside Drive, Suite 200
Eagle, Idaho 83616
Tel: (208) 685-2350
Fax: (208) 685-2351

JUl 2 3 2009
J. DAVID NAVARRO, Clerk
By PATRiCIA A DWONCH
DEPUTV

Attorney for Plaintiff

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDALL HOFFER, an individual

)

) Case No. CV OC 08-16265
Plaintiff/Appellant,

)

) NOTICE OF APPEAL

v.
CITY OF BOISE, a municipal corporation
Defendant/Respondent.

)
)
)
)
)
)

TO: THE ABOVE NAMED RESPONDENT, CITY OF BOISE, AND THE PARTY'S
ATTORNEY AND THE CLERK OF THE ABOVE ENTITLED COURT
NOTICE IS HEREBY GIVEN THAT:
1. The above named appellant, Randy Hoffer, appeals against the above named respondent
to the Idaho Supreme Court from the final judgment entered in the above entitled action on the
lih day of June, Honorable Judge Darla Williamson presiding.

2. That the party has a right to appeal to the Idaho Supreme Court, and the judgments or
orders described in paragraph 1 above are appealable orders under and pursuant to Rule 11(a)(2)
and/or 12(a) I.A.R.

NOTICE OF APPEAL - 1
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3. The issue to be raised on appeal is whether the Idaho Tort Claim Act shields a city from
liability for actions of its employees when acting with malice or criminal intent.
4. No order has been entered sealing all or any portion of the record.
5. (a) A reporter's transcript is requested.
(b) The appellant requests the preparation of the following portions of the reporter's
transcript in [x] hard copy [ ] electronic format [ ] both:
Oral argument from the hearing held on April 1, 2009.
Oral argument from the hearing held on May 13,2009.
Oral argument from the hearing held on June 3, 2009.
6. The appellant requests the following documents to be included in the clerk's record in
addition to those automatically included under Rule 28, I.A.R:
•

03/1212009 Motion To Dismiss

•

03/12/2009 Memorandum in Support of Defendant's Motion to Dismiss

•

0312412009 Plaintifs Response to Defendants Motion to Dismiss

•

03/30/2009 Defendants Reply Brief Supporting Dismissal

•

0411412009 Motion for Reconsideration

•

04/14/2009 Affidavit of Counsel, Scott Muir

•

04/14/2009 Affidavit of James Schmer

•

04/1412009 Affidavit of Robert Archibald

•

0411412009 Memorandum in Support

•

0411412009 Statement of Material Facts

•

05/06/2009 Response To Motion to Reconsider

•

05/2212009 Affidavit of Randy Hoffer

NOTICE OF APPEAL - 2
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•

05/22/2009 Supplemental Memorandum in Opposition to the Motion for

Summary Judgment
•

05/29/2009 Second Affidavit of Counsel, Scott B Muir

•

05/2912009 Reply Brief

•

06/08/2009 Memorandum Decision and Order on Defendant's Motion for

Summary Judgment
•

06/12/2009 Judgment

8. I certify:
(a) That a copy of this notice of appeal has been served on each reporter of whom a transcript
has been requested as named below at the address set out below:
SCOTT B. MUIR, 150 N. Capitol Blvd. Boise, ID 83701-0500
(b) That the clerk of the district court has been paid the estimated fee for preparation of the
reporter's transcript.
(c) That the estimated fee for preparation ofthe clerk's or agency's record has been paid.
(d) That the appellate filing fee has been paid.
(e) That service has been made upon all parties required to be served pursuant to Rule 20.
DATED this ~3~ay of July, 2009.

~-,~~
JACOBD~

Law Office of Jacob D. Deaton, PLLC

NOTICE OF APPEAL - 3
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on this ?~ day of July, 2009, I caused a true and correct
copy of the foregoing document to be served by the method indicated below, and addressed to
the following:
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454

(
(
(
(

)
)
)
)

U.S. Mail, Postage Prepaid
Hand Delivered
Overnight Mail
Facsimile

---~

~-

JACOBIiDEATO

NOTICE OF APPEAL - 4

oooSf

AUG IJ 3 2009
J, DAVID NAVAHfiO, Cied;
J. RANDALL
DEPuTY

CARY B. COLAIANNI
BOISE CITY ATTORNEY
SCOTT B. MUIR
Assistant City Attorney
BOISE CITY ATTORNEY'S OFFICE
150 N, Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500
Telephone: (208)384-3870
Facsimile: (208)384-4454
Idaho State Bar Number: 4229
Attorney for Defendant City of Boise

ORIGINAL

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDALL HOFFER, an individual

Case No. CV OC 0816265

Plaintiff,
REQUEST FOR ADDITIONAL
RECORD

v.
CITY OF BOISE CITY,
a municipal corporation,
Defendant.

TO: THE ABOVE-NAMED APPELLANT AND THE PARTY'S ATTORNEY, AND THE
CLERK OF THE ABOVE-ENTITLED COURT:
NOTICE IS HEREBY GIVEN, that the Respondents in the above-entitled proceeding
hereby request pursuant to Rule 19, Idaho Appellate Rules, the inclusion of the following
material in the reporter's transcript or the clerk's record in addition to that required to be included
by the Idaho Appellate Rules and the notice of appeal:

REPLY BRIEF - 1
'\
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1.

Order Granting Motion to Dismiss in Part and Denying in Part

I certify that a copy of this request has been served on the clerk of the district court and upon all
parties required to be served pursuant to Rule 20.
DATED this ~~ayofJuly, 2009.

~ze~

SCOTT B. MUIR
Assistant City Attorney
CERTIFICATE OF SERVICE

document on all parties of counsel as follows:

JACOB D. DEATON
LAW OFFICE OF JACOB D. DEATON,
PLLC
Attorney at Law
776 East Riverside Dr., Suite 200
Eagle, Idaho 83616

~S.Mail

o
o
o

Personal Delivery
Facsimile (685-2351)
Other: - - - - - - - -

~~

SCOTT B. MUIR
Assistant City Attorney

REPLY BRIEF - 2
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL D
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDY HOFFER,
Plaintiff,
vs.
CITY OF BOISE,

Case No. CVOC2008-16265
MEMORANDUM DECISION
AND ORDER GRANTING DEFENDANT'S
MOTION FOR COSTS AND DENYING
DEFENDANT'S MOTION FOR
ATTORNEY FEES

Defendant.
Before the court for decision are Defendant's Memorandum of Costs and Attorney Fees
and Plaintiff's Objections thereto. Hearing was held on August 5, 2009. Jacob Deaton appeared
on behalf of Plaintiff and Scott Muir appeared on behalf of Defendant.
FACTS AND PROCEDURAL BACKGROUND

On March 12, 2009, the City filed a Motion to Dismiss pursuant to Idaho Rule of Civil
Procedure 12. The City argued that no set of facts could support Mr. Hoffer's claim for relief
because Mr. Hoffer alleged under each count that "the City and its agents and employees acted
with malice and/or criminal intent." Without denying the allegation, the City argued that all of
the claims should be dismissed because a governmental entity has no liability under section 6903(a) and (c) of the Idaho Tort Claims Act where the negligent or wrongful act of an employee
was committed with malice and/or climinal intent.
After hearing oral arguments on April 1, 2009, the Court granted in part and denied in
part the Defendant's Motion to Dismiss pursuant to Idaho Rule of Civil Procedure 12(b)(6). The
Court dismissed counts one, two, and five in their entirety and dismissed paragraph 31(2) of
count 3 for two reasons. First, under Idaho Code section 6-903(a), Limbert v. Twin Falls County,
131 Idaho 344, 955 P.2d 1123 (1998), and Sprague v. City of Burley, 109 Idaho 656, 710 P.2d
566 (1985), a plaintiff cannot bring a claim against a city where the allegation is that an
employee acted with malice and/or criminal intent, and this allegation was a part of each of
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Plaintiff claims. Second, even if that allegation was struck from counts one, two, and five and
paragraph 31(2) of count 3, a city cannot be held liable for any claim for interference with a
contract right or slander (including defamation) under Idaho Code 6-904(3), and these types of
claims are brought in the counts that the Court dismissed.
The Court did not dismiss counts three and four, with the exception of paragraph 31 (2) of
count 3, because the Court found that Mr. Hoffer stated a claim so long as the allegation that the
Defendant "acted with malice and criminal intent" was struck. To give the Plaintiff the benefit of
the doubt, the court struck that phrase from both counts three and four and allowed the Plaintiff
to proceed on those claims. Because the parties presented no evidence outside of the pleadings,
the Court did not consider at that time whether there was a sufficient factual basis to support the
claims in counts three and four.
Within fourteen days of the entry of the written order on the Motion to Dismiss, the City
filed a Motion to Reconsider, which was in essence a Motion for Summary Judgment because
the City filed affidavits in support of its new arguments as to why the remaining claims should
be dismissed. Although Mr. Hoffer objected to the City's Motion to Reconsider on the basis that
it was a procedurally improper attempt to tum a motion to dismiss on the pleadings into an
entirely new motion for summary judgment and that the deadline for filing summary judgment
motions had already passed, the Court decided it would hear the City's motion as a motion for
summary judgment and that it would first give Mr. Hoffer additional time to respond. (Pl.'s
Response Def.'s Mot. Recons. 2; Hr'g May 13,2009.) Based on what Mr. Muir presented to the
Court in the Motion to Reconsider, the Court concluded that the City had presented what looked
like a winning argument for summary judgment and decided that it did not want to waste time
going to trial if Mr. Hoffer did not have evidence that would survive a directed verdict in favor
of the City. (Hr'g May 13,2009.) The Court then set a hearing date for the City's Motion for
Summary Judgment on June 3, 2009.
After the subsequent hearing, the Court granted the City's Motion for Summary
Judgment and dismissed the remaining claims because they lacked any factual basis. The Court
found no evidence that the City acted negligently in carrying out its functions under the Boise
Municipal Code or that the City acted wrongfully or recklessly and intentionally inflicted
emotional distress.
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On June 23, 2009, the City filed a Petition for Allowance of Attorney Fees and Costs
with a Brief in Support of Petition and a Memorandum of Costs and Attorney Fees signed as an
affidavit. Mr. Hoffer does not object to the costs as a matter of right but objects to the attorney
fees.
In support of his Objection, Mr. Hoffer argues that this case was not brought frivolously
and involved novel and complex legal and factual issues. He also objects to the hourly rate of
$125.00 used by the City to calculate attorney fees for the reason the City has not demonstrated
what it actually pays its attorney.

He also claims the request for more than $19,000.00 in

attorney's fees is excessi ve.

ANALYSIS

The City requests attorney fees pursuant to Idaho Code sections 12-117 and 6-91SA.
The court may award reasonable attorney fees to the prevailing party "when provided for
by any statute or contract." IDAHO R. Cry. P. 54(e)(1). Idaho Code section 12-117 requires a
court to award attorney fees in cases involving a city if "the party against whom the judgment is
rendered acted without a reasonable basis in fact or law." This statute is not discretionary if the
court reaches the legal conclusion that one party achieved favorable relief and the other
unreasonably took action that was not based upon a set of facts or relevant legal principles.

Rincover v. State, 132 Idaho 547, 549, 976 P.2d 473 (1999).

This statute applies unless

"otherwise provided by statute".
Because this case was an action in tort for damages, the "Idaho tort claims act" applies.
Idaho Code section 6-91SA governs exclusively the right to recover attorneys' fees for money
damages that come under the "act". It provides for an award of attorney fees in the court's
discretion upon a showing "by clear and convincing evidence, that the party against whom or
which such award is sought was guilty of bad faith in the commencement, conduct, maintenance
or defense of the action".

Idaho Code section 12-121 contains no express and specific

language providing an exception to the exclusive scope of Idaho Code section 6-91SA.
Therefore, Idaho Code section 6-91SA applies in tort claim cases. Kent v. Pence, 116 Idaho 22,
773 P.2d 290 (Ct.App.19S9).

In this case, the parties do not dispute that the City prevailed, but the parties dispute
whether there was any factual or legal basis for the claims. As noted above, the Court first
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dismissed counts one, two, and five in their entirety as having no legal basis and then dismissed
counts three and four for having no factual basis. And although Plaintiff's counsel stated that he
disagreed with the law, there is no indication that there is a legal basis to believe the Idaho
Supreme Court will overturn the law as it currently exists in Idaho Code section 6-903 and 6904. If the court could grant attorney fees pursuant to Idaho Code section 12-117 it would do so
because it appears plaintiff acted without a reasonable basis in fact or law.
Although this case was brought on dubious grounds, it does not warrant a finding of bad
faith by clear and convincing evidence. Bad faith is defined as "dishonesty of belief or purpose".
Black's Law Dictionary, p. 134, (7th ed. 1999). In considering Plaintiff's memorandums and
arguments advanced at the hearings, the court believes Plaintiff genuinely believed a change in
the law is appropriate and that he believed he had a factual basis to bring the claim.

CONCLUSION

The City's request for attorney fees is denied. The City is granted the requested costs of
$86l.25.
DATEDthisll<h

daYOfAUgUSt2009~A ~.
Darla Williamson,
District Court Judge

I certify that a true and correct copy hereof was this date faxed to each of the following:
Jacob D. Deaton
Charney and Deaton, PLLC
1191 East Iron Eagle Drive
Eagle, ID 83616

Dated: ~/~

cfur£1

Scott Muir
Boise City of Attorney's Office
150 N. Capitol Blvd.
P.O. Box 500
Boise, ID 83701-0500

Janine Korsen,
Deputy Court Clerk
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IN THE SUPREME COURT OF THE STATE OF

RANDY HOFFER, an individual,
Plaintiff-Appellant

)

) Docket No. 36731
)

)

vs.

)
)

CITY OF BOISE, a municipal
corporation,

)
)
)

________~D~e~f~e~n~d~a~n~t~-~R~e~s~p~o~n=d=e~n~t~._)

NOTICE OF TRANSCRIPT FILED
Notice is hereby given that on August 26, 2009, I
lodged a transcript 66 pages in length for the
above-referenced appeal with the District Court Clerk
of Ada County in the Fourth Judicial District.

()

L~

---------tvl1!~(S7gn .-h--LM~~----------ture of Re rter)
.
I

Penny L. Tardiff

CSR

August 26, 2009

00067 A

IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDY HOFFER, an individual,
Supreme Court Case No. 36731
Plaintiff-Appellant,
CERTIFICATE OF EXHIBITS

vs.
CITY OF BOISE, a municipal corporation,
Defendant-Respondent.

I, J. DAVID NAVARRO, Clerk of the District Court of the Fourth Judicial District of the State of
Idaho in and for the County of Ada, do hereby certify:
There were no exhibits offered for identification or admitted into evidence during the course of this
action.
I FURTHER CERTIFY, that the following documents will be submitted as EXHIBITS to the Record:

1.

Memorandum In Support Of Defendant's Motion To Dismiss, filed March 12,2009.

2.

Defendant's Reply Brief Supporting Dismissal, filed March 30, 2009.

3.

Affidavit Of Counsel, Scott B. Muir, filed April 14, 2009.

4.

Affidavit Of James Schmer, filed April 14, 2009.

5.

Affidavit Of Robert Archibald, filed April 14, 2009.

6.

Memorandum In Support Of Motion For Reconsideration, filed April 14, 2009.

7.

Affidavit Of Randy Hoffer, filed May 22, 2009.

8.

Supplemental Memorandum In Opposition To The Motion For Summary Judgment, filed
May 22,2009.

9.

Second Affidavit Of Counsel, Scott B. Muir, filed May 29, 2009.

10. Reply Brief, filed May 29,2009.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the said Court this
21st day of September, 2009.

J. DAVID NA V ARRO
Clerk of the District Court

By________________
Deputy Clerk
CERTIFICATE OF EXHIBITS
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICTOF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA
RANDY HOFFER, an individual,
Supreme Court Case No. 36731
Plaintiff-Appellant,
CERTIFICATE OF SERVICE

vs.
CITY OF BOISE, a municipal corporation,
Defendant-Respondent.

I, J. DAVID NAVARRO, the undersigned authority, do hereby certify that I have
personally served or mailed, by either United States Mail or Interdepartmental Mail, one copy of
the following:
CLERK'S RECORD AND REPORTER'S TRANSCRIPT
to each of the Attorneys of Record in this cause as follows:

JACOB D. DEATON

SCOTT B. MUIR

ATTORNEY FOR APPELLANT

ATTORNEY FOR RESPONDENT

EAGLE, IDAHO

BOISE, IDAHO

J. DAVID NAVARRO
Clerk of the District Court

Date of Service: ----------------
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IN THE DISTRICT COURT OF THE FOURTH JUDICIAL DISTRICT OF
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF ADA

RANDY HOFFER, an individual,
Supreme Court Case No. 36731
Plaintiff-Appellant,
CERTIFICATE TO RECORD

vs.
CITY OF BOISE, a municipal corporation,
Defendant-Respondent.

I, J. DAVID NAVARRO, Clerk ofthe District Court of the Fourth Judicial District of the
State ofIdaho, in and for the County of Ada, do hereby certify that the above and foregoing
record in the above-entitled cause was compiled and bound under my direction as, and is a true
and correct record of the pleadings and documents that are automatically required under Rule 28
of the Idaho Appellate Rules, as well as those requested by Counsels.
I FURTHER CERTIFY, that the Notice of Appeal was filed in the District Court on the
23rd day of July, 2009.

J. DAVID NAVARRO
Clerk of the District Court

CERTIFICATE TO RECORD

